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Austin Smith is a litigator who focuses on discharging student loans in 
bankruptcy.  Mr. Smith's article, The Misinterpretation of 11 USC 523(a)(8), 
was foundational in articulating the proper scope and application of the 
student loan non-dischargeability provision of the Bankruptcy Code, and its 
arguments and reasoning have been adopted by bankruptcy courts all across 
the country.  Mr. Smith's work on behalf of debtors has been profiled by the 
Wall Street Journal, NPR, ABC News, Fox News, People Magazine, GOOD 
Magazine, the National Law Journal, Law 360, the American Bankruptcy 
Institute, and more. Mr. Smith received his J.D. with honors from the 
University of Maine School of Law in 2014, and is admitted to practice in the 
State of New York, and the United States District Courts for the Eastern and 
Southern Districts of New York, the District of Colorado, and the Eastern 
District of Michigan. 
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Court and two at the Bankruptcy Court, all in Santa Ana. 

Leigh is a member of the Orange County Bar Association Commercial Law & 
Bankruptcy Section, the Orange County Bankruptcy Forum, the Orange 
County Federal Bar Association and the National Association of Consumer 
Advocates. She also serves on the Collaborative Council of the Orange County 
Housing Opportunities Collaborative. Prior to her position as Lead Attorney, 
Leigh was a Staff Attorney and an Equal Justice Works AmeriCorps Legal 
Fellow at PLC. 

After graduating from Pomona College, Leigh received her J.D. in 2008 from 
Loyola Law School of Los Angeles. Leigh’s article, “Pencil Me In: The Use of Title 
IX and Section 1983 to Obtain Equal Treatment in High School Athletics 
Scheduling” was published in American University’s The Modern American in 
2007. 
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Christine A. Kingston 

Christine A. Kingston centers her private practice on Consumer Bankruptcy, and 
student loan litigation in bankruptcy.  Attorney Kingston practices in Los Angeles 
and Orange Counties. She received her Juris Doctor from Pacific Coast University 
School of Law (2005), and undergraduate degree from California State University, 
Long Beach (B.A. 1989), where she studied Speech Communication. She is 
admitted to practice law in California and before the United States District Court, 
Central District. 

Mrs. Kingston has now discharged more than $1 Million dollars in student loan 
debt for her clients through bankruptcy and state court proceedings.  She has co-
authored a book with Morgan King entitled, Discharging Student Loans (2016). 

Ms. Kingston applies Max Gardner’s Bankruptcy Litigation Model to assist her 
Chapter 13 clients in effectively dealing with their securitized mortgages. She also 
applies her knowledge of securitization of debts to her student loan practice 

because many private student loans have been sold off to the bond markets, just like many mortgages. 

Christine Kingston is both passionate and compassionate when it comes to helping her clients. She personally works with 
each client from the beginning of the relationship, until a judgment is made.  

Effective 01/01/2018 Mrs. Kingston has partnered with her good friend and colleague Anna Serrambana, Esq. to form 
Surf City Lawyers, APC and has expanded the practice to include Estate Planning, Probate, business transactions and 
ligitation. 

We thank you for allowing us to serve our communities. 

A proud member of: 
Central District Consumer Bankruptcy Attorneys Association 
President, Pacific Coast University School of Law Alumni Association 
National Association of Consumer Bankruptcy Attorneys 
Max Gardner’s Bankruptcy Litigation Bootcamper Since 2009 

http://www.bklawyers.org/
http://www.pculaw.org/
http://www.maxbankruptcybootcamp.com/


March 17, 2018 CDCBAA Seminar 

Student Loan Dischargeability 

Outline
I.  Welcome and Introductions 

II. Gathering Client Information

A.  Type of loans and when made 

1. Federal (check NSLDS website, www.nslds.ed.gov)

2. State

3. Private

B. Outstanding balances for each loan and monthly payment 

C.  Are loans in default? 

D.  Collections actions? 

1. Administrative wage garnishments

2. Tax refund intercept

3. Court action, etc.

E. Has client participated in income-driven repayment plans? 

Administrative 

III. Administrative Discharge

A.  Death 

B.  Total & Permanent Disability (TPD) Discharge 

C. Closed School 

D.  Ability to Benefit 

E.  Disqualifying Status 

F.   Unauthorized Signature or Payment 

G. Identity Theft 

H. Unpaid Refund 



 

 

IV.  Repayment Plans 

 A.  Balance-based payment options 

  1.  10-year standard 

  2.  Graduated 

   i.   Steps up every two years 

   ii.  10-year term 

  3.  Extended 

   i.   Balance over $30K 

   ii.  25-year term 

  4.   Extended graduated 

   i.   Balance over $30K 

   ii.   Steps up every two years 

   iii.  25-year term 

 B.   Income-driven repayment 

  1.  Income 

   i.  Based on Adjusted Gross Income from 1040 

  2.  Family size 

   i.   Spouses always count regardless of filing status 

   ii.   Children, if supported at least half time regardless of  
   physical custody 

   iii.   Any others in household if supported at least half time 

  3.   Comes with forgiveness if balance not paid in 20-25 years 

   i.   But, forgiveness is taxable 

  C.   Income-contingent repayment 

  D.  Income-based repayment 

  E.  New IBR & PAYE 



  F.  PAYE 

V.  What Does 523(a)(8) Cover? 

A. Loans by government units or made under a program funded by a 
nonprofit institution.   

 B.   Funds received as an educational benefit, scholarship or stipend 

 C.  Private student loans 

  1. Qualified higher education expense 

  2.  Eligible student 

  3.  Eligible education institution 

 D.  Determining application of 523(a)(8) 

1. Creditors burden to prove the loan is excepted under section 
523(a)(8).   

VI.  Undue Hardship Standard 

 A.  Statutory language 

 B.  Brunner test—Preponderance of the Evidence; Totality of the 
Circumstances 

 C.  Application of the tests 

 D.  Is this Not a Qualified Education Loan?   

 E.  Case Law Update by the Prongs 

VII.  Evaluating the Case 

A. Determine whether the loan is presumptively non-dischargeable.  

 A.  Debtor’s financial condition 

 B. Minimal standard of living 

 C.  Ability to repay 

 D.  Is hardship likely to persist? 

 E. Has debtor made a good-faith effort to repay student loans? 

  1.  Payment history 

  2.   Participation in income-driven repayment plans 

VIII.  Procedure For Discharge 



 A.  Reopen case if closed 

 B. File complaint and summons—Adversary Proceeding 

 C.  Status conference 

 D.  Discovery 

 E.   Stipulations 

 F.  Trial 

IX.  Post Discharge Violations and Austin’s Litigation Tactics 

A. Where a debt is not protected from discharge, that debt is automatically 
discharged by operation of law.  

B. Attempts to collect on that loan after discharge are violations of section 
524.   

C. Many courts award $500 for every single discharge violation if you can 
prove the conduct was done knowingly, maliciously, or with disrespect 
for the bankruptcy process.   

D. Request lenders’ policies for collecting on loans after bankruptcy.   
E. Depose lender on whether they have procedures in place to distinguish 

between qualified education loans and non-qualified education loans.  
F. Issue RFAs on these points. Where a party denies something in its 

answer or in discovery, and you end up proving it was true, you can 
recover your costs incurred in proving those elements under Rule 37 
independent of your client’s claims.  

G. Consider filing your case in AAA rather than bankruptcy court.   



Christine Kingston’s 2018 Student Loan Case Law Briefs by the Prongs  

of The Brunner Test 

In re Brunner is brought into the 9th Circuit through In re Peña.  The Brunner 
test is the three-prong test to determine whether the debtor is entitled to an 
Undue Hardship discharge of their student loans. 

Standard:  Preponderance of the Evidence—more probable than not! 

PRONG I—UNDUE HARDSHIP—That the Debtor cannot maintain, based on 
current income and expenses, a “minimal” standard of living for the debtor and 
her dependents if forced to repay the loans. 

Certainty of Hopelessness 

-Hart v. ECMC (In re Hart), 438 B.R. 406 (E.D. Mich, 2010)—62-year old 
unemployed on Social Security with elder husband age 63 disabled who took 
loans on behalf of their daughter.   
Minimize expenses case where court rejects ‘non-essential’ expenses; and 
debtor did not put forth a 100% effort to obtain work. The court was 
sympathetic to use of cell phone for emergency contact with her ill husband, 
but not other expenses. 
Maximize income failed as debtor had not undertaken enough effort to find 
employment, even part-time employment so she could still care for her 
husband. 
Minimal Standard of Living Test does NOT require a debtor to live at or below 
poverty—our analysis will begin and end with their income when it is between 
2-3 times the poverty level. 
 
- In re Nascimento, 241 B.R. 440, 445 (9th Cir. BAP 1999), To meet the 
minimal standard of living requirement, the debtor must demonstrate more 
than simply tight finances. In defining undue hardship, courts require more 
than temporary financial adversity, but typically stop short of utter 
hopelessness. The proper inquiry is whether it would be ‘unconscionable’ to 
require the debtor to take steps to earn more income or reduce her expenses.  
 The court reversed and remanded with instructions to enter judgment for 
the Creditor in a reduced amount. Debtor had room in their budget for ‘belt 
tightening.’ Debtor already had some disposable income-positive cash flow 
Debtor was a healthy veterinarian! 
 
 
 
 
 



+Williams v. ECMC 341 B.R. 62 (2003)—even assuming for the sake of 
argument that all creditor’s suggested reductions should be made (and the 
Court does not find that they should), the result under the first prong of the 
Brunner test would not change.  In Williams, the creditor urged the court that 
the debtor’s do not require a three-bedroom house and should move to 
something less expensive.   
 
 
  



PRONG 2—CONTINUING UNDUE HARDSHIP—that additional circumstances 
exist indicating that this state of affairs is likely to persist for a significant 
portion of the repayment period of the student loans. 

DeVos v. Price (In re Price), No. 17-3064 (E.D. Pa. Jan. 24, 2018).  

Chapter 7 debtor, Kristin M. Price, was a mother of three pre-school children, 
separated from her husband, and employed part-time as a vascular 
sonographer. She sought to discharge her almost $26,000.00 federal student 
loan. The bankruptcy court applied the three-part Brunner test specifically 
finding that Ms. Price’s financial distress was likely to persist for at least five of 
the seven years remaining on her loan contract. Because this constituted a 
“significant portion of the repayment period,” the court granted discharge 
under section 523(a)(8). 

On appeal, the district court reexamined the bankruptcy court’s finding with 
respect to the second prong of the Brunner test: “that additional circumstances 
exist indicating that this state of affairs is likely to persist for a significant 
portion of the repayment period for student loans.” Though the parties 
disagreed as to whether the “repayment period” should be the term set forth in 
the contract, as the bankruptcy court found, or whether it should be the 
twenty-five year repayment period that would be available to Ms. Price under 
an income-contingent loan term, as the DOE argued, the district court found 
that it did not need to resolve that question. It also found that it did not have to 
apply the stringent “certainty of hopelessness” standard that the Third Circuit 
had apparently adopted for analysis of the issue. Instead, the district court 
found that Ms. Price had failed to demonstrate that her financial 
circumstances would “more likely than not” persist for even five years. 

Three factual circumstances were dispositive at both the bankruptcy and 
district court levels. First, whether Ms. Price was unlikely to be able to find 
more lucrative employment as a vascular sonographer. The bankruptcy court 
was persuaded by the evidence that the field was currently saturated and that 
no full-time position was likely to open up where Ms. Price was working for 
another seven years. The district court found this finding to be in error because 
the record was lacking in information about both the likelihood of jobs opening 
up in other places of employment, and evidence that the current saturation of 
the market was likely to persist for five years. The district court found that the 
bankruptcy court improperly imposed the burden on the DOE to show that the 
saturation was not likely to persist for five years rather than on Ms. Price to 
show that the current situation was likely to continue. 



The court next addressed Ms. Price’s childcare circumstances. At trial Ms. Price 
produced evidence that if she were to find full-time work, her childcare 
expenses would increase by $600.00 per month until 2019 when the children 
reached the age of full-time school. The district court found that the 
bankruptcy court did not properly calculate the effect of the decrease in her 
childcare needs in 2019. 

Finally, the district court disagreed with the bankruptcy court’s finding that 
Ms. Price’s eventual divorce was likely to result in further deterioration of her 
financial condition because Ms. Price’s husband would likely cease his 
voluntary $500/month support payments, quit paying her health insurance 
and obtain a lower child support payment order. The court found these 
conclusions too speculative to meet Ms. Price’s burden. 

The court concluded that Ms. Price had failed to satisfy the “heavy burden” of 
demonstrating the second prong of the Brunner test and therefore failed to 
show undue hardship under section 523(a)(8). 

Price ED Pa opinion Jan 2018 

In re Barrett, 545 B.R. 625 (Bankr. N.D. Cal., 2016) 

Mr. Barrett was an attorney with a spotty work history who was burdened by 
nearly $250,000 in student loan debt.  At age 56, he had years of negative 
income despite great effort to find employment, according to the facts of the 
case. Judge Novak found that Barrett “lives a spartan life,” noting that he had 
been driving the same car since 2003.  Other facts noted by the court include:  
expenses exceeded income supplemented by food stamps; no assets to 
liquidate; no savings or retirement; and he made more than 12 years of 
payments on the student loans. 

Judge Novak wrote, “Simply, a law degree and years of practice do not equate 
to a living wage,” adding that, “If Barrett has been unable to establish a viable 
law practice after 28 years of practice, it is a fool’s errand to presume that his 
29th or 30th year will be any different.” 

As you could have guessed, counsel for the government argued that the debtor 
should have instead applied for the Income-Based/Income Contingent 
repayment plans found here. The court maintained, “Given Barrett’s other 
good-faith efforts, his failure to pursue an income-contingent repayment plan 
is not damming.”  I agree that these “administrative” remedies are not required 
before seeking an undue hardship discharge of student loans in bankruptcy. 

http://www.ncbrc.org/blog/2018/02/06/district-court-reassesses-evidence-of-undue-hardship/attachment/price-ed-pa-opinion-jan-2018/


It’s a start, before coming to bankruptcy, but by no means is it a requirement 
for making a good faith effort to repay student loans.  See In re Birrane, 287 
B.R. 490, 495 (9th Cir. BAP 2002); Williams v. ECMC 341 B.R. 62 (2003). 

In re Birrane, 287 B.R. 490, at 497 (9th Cir. BAP 2002)—there must be 
evidence that the debtor’s “road to recovery is obstructed by the type of barrier 
that would lead the court to believe she will lack the ability to repay for several 
years.  Examples of such barriers may include psychiatric/medical problems, 
lack of usable job skills and severely limited education. 

In re Pena, 155 F.3d 1108 (9th Cir. 1998), the Court of Appeals viewed the 
fact that Mr. Pena’s earning potential was not increased by his education, 
coupled with his wife’s disability, as the additional circumstances present to 
meet the second prong.  

-Brunner—Court ruled in favor of Creditor because the debtor failed to show 
any additional circumstances.  
 
In re Nys, 446 F.3d 938, 941 (9th Cir. 2006) 
Second prong of the Brunner test “does not require an exceptional 
circumstance beyond the inability to pay now and for a substantial portion of 
the loan’s repayment period.” In addition, “. . .the debtor cannot purposely 
choose to live a lifestyle that prevents her from repaying her student 
loans. Thus, the debtor cannot have a reasonable opportunity to improve her 
financial situation, yet choose not to do so.” 446 F.3d at 946. 
 

 

 

  



PRONG 3—GOOD FAITH EFFORT TO REPAY—Minimize Expenses, Maximize 
Income; Exhaust all administrative remedies? 

In re Roth, 2013 WL 1623839 (9th Cir. B.A.P. 2013) 
Debtor satisfied the good faith prong, even though she made no voluntary 
payments and refused to participate in the income-based repayment plan. 
Debtor did what she could to maximize income and minimize expenses, and 
she did make involuntary payments through wage garnishment and tax refund 
offsets. 
 
- Hart v. ECMC (In re Hart), 438 B.R. 406 (E.D. Mich, 2010)—62-year-old 
unemployed on Social Security with elder husband age 63 disabled who took 
loans on behalf of their daughter. The court reasoned, “Appellant has not 
demonstrated that she has minimized her expenses to the level required by 
Brunner, particularly with regard to cable and Internet. She also has not 
shown that she is unable to obtain some part-time employment, despite her 
husband's health condition, whereby she could make $120 per month to cover 
repayment of the student loan. Appellant thus fails the first Brunner prong.” 
 
*The Brunner Good Faith Prong requires the debtor prove (1) That she 
adequately explored alternative repayment programs; (2) that the forces 
preventing repayment are truly beyond her reasonable control; and (3) that she 
has made efforts to obtain employment, maximize income and minimize 
expenses. Best Efforts used. 

In re Birrane, 287 B.R. 490, 495 (9th Cir. BAP 2002)—the Court addressed 
the issue of maximizing income and minimizing expenses under the third 
prong, unlike Hart. 

A good faith effort—having made no payments on the loans is not in and of 
itself dispositive; the court will look at the debtor’s overall conduct. A debtor’s 
effort, or lack to negotiate a re-payment plan is an important indicator of good 
faith. At 499. 

+In re Rifino, 245 F.3d 1083 (9th Cir. 2001)—upheld that while it is 
conceivable that the that the debtors could reduce some or all of the items in 
their budget, it would be minimal and inconsequential—and permitted the 
inclusion of tanning, private school for son, swimming lessons, and other 
lessons. 

+Williams v. ECMC 341 B.R. 62 (2003)—even assuming for the sake of 
argument that all creditor’s suggested reductions should be made (and the 
Court does not find that they should), the result under the first prong of the 
Brunner test would not change.   



In Williams, the creditor urged the court that the debtor’s do not require a three 
bedroom house and should move to something less expensive.   
     The Court in Williams held that the Debtors established that repayment of 
their student loans in full would entail an undue hardship. 

 

In re Saxman, 325 F.3d 1168 (9th Cir. 2003) Bankruptcy court has the 
power under § 105 to partially discharge a student loan, but only the portion 
which the debtor has proven imposes an undue hardship. [can debtors pay any 
part of it?] 

In re Mason, 464 F.3d 878 (9th Cir., 2006)—debtor’s did not maximize 
income or seek to obtain full-time employment. And had a J.D. degree. 

Chappelle—earned a J.D. degree 

Birrane, age 36 B.A. and M.A. degree in dance and not disabled. 

In re Berryhill (C.D. Cal., 2011) 

Under the circumstances, the Court finds that Berryhill failed to establish that 
he could not maintain, based on current income and expenses, a "minimal" 
standard of living for himself if forced to repay the student loans. To the extent 
the bankruptcy court found that Berryhill was unable to make the student loan 
payments and still maintain a minimal standard of living (Appx., p. 304), the 
Court determines that such finding was clearly erroneous. Indeed, Berryhill 
failed to demonstrate his effort to minimize expenses, and monthly expenses 
such as internet, cell phones, and gym memberships have been expressly held 
to be "generally unnecessary to maintain a minimum standard of living." Educ. 

Credit Mgmt. Corp. v. Mosko (In re Mosko), 515 F.3d 319, 325 (4th Cir. 2008); 
see also East v. Educ. Credit Mgmt. Corp. (In re East), , 270 B.R. 485, 494 
(Bankr. E.D. Cal. 2001)(debtor's "cable television expense of $34 per month is 
not a part of a minimal standard of living."). 

ECMC argues that Berryhill is relatively young (at 37 years old), and has 
marketable and employable skills. O.B., p. 25. He has no dependents, and 
"likely has 30 or more years of working life ahead of him." Id. Moreover, ECMC 
argues that the bankruptcy court determined that Berryhill had met his 
burden as to this prong based on (1) the current general state of the economy, 
and (2) his lack of health insurance. Id. As a result, the bankruptcy court 
concluded that Berryhill has "basically shown that this entire state of affairs is 



what the status quo is and is likely to remain the status quo into the future." 
Appx., p. 303. 

        However, as ECMC argues, the current state of the economy is not 
properly considered an "insurmountable barrier" to a particular debtor so as to 
rise to the level of undue hardship. See, e.g., Nelsen v. Educ. Credit Mgmt. 
Corp. (In re Nelsen), 404 B.R. 892, 895 (Bankr. E.D. Wisc. 2009) ; United 
Student Aid Funds, Inc. v. Pena (In re Pena), 155 F.3d 1108, 1111 (9th Cir. 
1998)("garden-variety hardship" is an insufficient excuse for a discharge of 
student loans). And, ECMC argues, although Berryhill testified that he has 
chosen to forego alternative employment that might provide healthcare benefits 
because such a job might pay less (Appx., p. 239), such choice does not create 
an "insurmountable barrier." Accordingly, the Court finds that Berryhill has 
failed to satisfy the second prong of the Brunner test. 

Finally, Berryhill must show that he has made good faith efforts to repay the 
student loans. Brunner, 831 F.2d at 396. The underlying purpose of this 
requirement is to "forestall students . . . from abusing the bankruptcy system." 
Pena , 155 F.3d at 1110. Good faith is "measured by the debtor's efforts to 
obtain employment, maximize income, and minimize expenses." Educ. Credit 
Mgmt. Corp. v. Mason, 464 F.3d 878, 884 (9th Cir. 2006)(citation omitted). 
While not dispositive, courts will also consider a "debtor's effort - or lack 
thereof - to negotiate a repayment plan." Id. (citation omitted). Here, ECMC 
argues that there is no evidence whatsoever that Berryhill has attempted to 
negotiate a repayment plan on his student loans. O.B., p. 31. ECMC also 
argues that Berryhill has presented no evidence that he has yet made any 
payments on the loans. Id. at 32. In short, ECMC argues that Berryhill has 
failed to meet his burden of proof on the issue of good faith. Pa. Higher Educ. 
Assistance Agency v. Birrane (In re Birrane), 287 B.R. 490, 500 (9th Cir. BAP 
2002). 

        As to the third prong, the bankruptcy court also found in Berryhill's favor. 
Appx., p. 304. In so doing, the bankruptcy court determined that because 
Berryhill had made a "sufficient showing" that he had not been able to make 
his student loan payments in the past, could not do so at the time of trial, and 
was unlikely to be able to do so in the foreseeable future, Berryhill had not 
failed to demonstrate good faith efforts to repay his loans. Id. at 304-05. 
However, as ECMC points out, such analysis incorrectly elides the first two 
prongs of the Brunner test with the third. Particularly in light of the evidence 
presented that Berryhill failed to follow up on ECMC's information concerning 
alternative repayment options (see, e.g., Appx. pp. 178-83) which, depending 



on his income level, could have resulted in initial monthly student loan 
payments of $74.16 to $112.56, the Court finds that Berryhill's failure to 
present any evidence or testimony that he has explored such options is fatal to 
his request for discharge. Berryhill has failed to present evidence sufficient to 
satisfy the third prong of the Brunner test. 

        Therefore, for all the foregoing reasons, the bankruptcy court's order 
discharging Berryhill's student loan is hereby REVERSED. 





Private Student Loans:
Discharge & Liability in 
Bankruptcy and Beyond

Austin C. Smith
Smith Law Group

New York, New York



11 U.S.C. § 523(a)(8)

 Not all “student loans” are presumptively non-
dischargeable in bankruptcy.

 11 U.S.C. § 523(a)(8) protects only three types of
educational debts:
 (A)(i) federal and non-profit loans;
 (A)(ii) obligation to repay funds received as an

educational benefit, scholarship, or stipend;
 (B) any other private educational loan that is a

qualified education loan.



Section 523(a)(8)(A)(ii) is not a “catch-all”

 Section 523(a)(8(A)(ii) is not a “catch-all” to except from discharge
any debt incurred for educational purposes.*

 “An obligation to repay funds received as an educational benefit,
scholarship, or stipend” in section 523(a)(8)(A)(ii) refers to a
conditional educational grant. It does not cover loans.**

 The educational benefit is an actual sum of money, not a description
of the purpose of a loan.

**In re Christoff, 527 B.R. 624, 634 (B.A.P. 9th Cir. 2015) (“[W]e agree with Debtor's counsel's statement at oral argument that § 523(a)(8)(A)(ii) is not a “catch-all”
provision designed to include every type of credit transaction that bestows an educational benefit on a debtor. Instead, this subsection includes a condition, distinct
from those in the other subsections of § 523(a)(8), that must be fulfilled . . . [i]n light of the many programs available to students which provide cash benefits to
students, like veteran's educational benefits, stipends for teaching assignments, and cash scholarships, it is not absurd to assume that Congress intended the scope of §
523(a)(8)(A)(ii) to target obligations other than those arising from traditional student loans.”).

*Campbell v. Citibank, et. al. (In re Campbell), 547 B.R. 49 (Bankr. E.D.N.Y. 2016); Decena v. Citizens Bank (In re Decena), 549 B.R. 11 (Bankr. E.D.N.Y. 2016). 



What is a qualified education 
loan?

 Qualified education loan is defined in IRC 221(d) as any
debt incurred solely to pay qualified higher education
expenses made to an eligible student.

 Qualified higher education expenses are defined in 11
U.S.C. § 1087ll as “cost-of-attendance” at Title IV accredited
schools.

 “Cost-of-attendance” is set by the school, and includes
tuition, fees, room, board and books.



What sort of  loans are not qualified?

 Loans made to students at ineligible institutions
(i.e., non-Title IV accredited schools).

 Loans made for ineligible expenses (i.e., expenses
above and beyond the published “Cost of
Attendance”).

 Loans made to ineligible students.



Loans made to students at ineligible 
institutions 

 Private loans to students at unaccredited institutions, including:
 Unaccredited for-profit colleges and trade schools;
 High school loans;
 Bar exam loans;
 Medical residency loans.

 Cross reference the debtor’s school with the Department of  
Education’s list of  Title IV accredited schools.*

*  https://ifap.ed.gov/ifap/fedSchoolCodeList.jsp



Loans made for ineligible expenses

 Determine the “cost-of-attendance” through the school’s website or the
Department of Education’s database.*

 Add up the total amount of money the debtor borrowed for that academic
year.

 If the amount borrowed exceeds the “cost-of-attendance,” the excess debt
should be dischargeable.

 Where part of a debt is used to cover qualified education expenses and part is
not, the debt is a “mixed-use loan,” and therefore, the entirety of the loan is not
a qualified education loan. See IRS, 26 C.F.R. 1, REG-116826-97.

*http://nces.ed.gov/ipeds/datacenter/



Loans made to ineligible 
students

 Who is an eligible student per 20 U.S.C. § 1091(a)?
 U.S. Citizen or eligible non-citizen;

 Attending school at least half-time;

 Taxpayer at the time the debt was incurred.    



Major source of  non-qualified loans: 
Direct-to-Consumer lending

 Direct-to-Consumer (“DTC”) loans are issued directly to the
borrower without any school certification of student
eligibility.

 Between 2005 and 2008, lenders issued $90 billion in private
student loans.*

 Between 2005 and 2008, 19-30% of undergraduate private
loans were DTC.**

 DTC lending decreased after 2008, but is on the rise again.

*https://trends.collegeboard.org/sites/default/files/student-aid-2013-full-report-140108.pdf

**http://files.consumerfinance.gov/f/201207_cfpb_Reports_Private-Student-Loans.pdf



Burdens

 It is the creditor’s burden to prove that an educational debt is encompassed
by 11 U.S.C. § 523(a)(8). See In re Renshaw, 222 F.3d 82, 86 (2nd Cir. 2000).

 Where a debt is not encompassed by 523(a)(8), the educational debt is
automatically discharged by operation of law. See Meyer v. Xerox
Educational Services (In re Meyer), 2016 WL 3251662 (Bankr. N.D. Ohio
2016).

 Where a creditor seeks to collect on an educational debt that was not 
encompassed by section 523(a)(8), the creditor is in contempt of  court. See 
Meyer v. Xerox Educational Services (In re Meyer), 2016 WL 3251662 (Bankr. 
N.D. Ohio 2016).  



Damages

 Contempt requires a showing that: (1) creditor had notice of  the discharge; 
(2) intended the actions that resulted in the violation. The creditor’s 
subjective belief  that debt was not discharged is irrelevant. In re Hardy, 97 F.3d 
1384 (11th Cir. 1996).    

 Court may award punitive sanctions where creditor’s actions are 
“egregious,” “willful,” “in bad faith,” or demonstrate a “disrespect for the 
bankruptcy process.” In re Szenes, 515 B.R. 1 (Bankr. E.D.N.Y 2014).  

 Courts often award $500 per violation where conduct is found egregious or 
disrespectful of  bankruptcy process.  See, e.g., Fauser v. Green Tree Servicing, 
545 B.R. 907 (Bankr. S.D.T.X. 2016); In re Haemmerle, 529 B.R. 17 (Bankr. 
E.D.N.Y. 2015) (sanctioning Wells Fargo $69,500 for 139 discharge 
violations in an individual action).  



Individual Actions in 
Bankruptcy Court

 More than 200,000 debtors are estimated to have been 
through bankruptcy since 2005 with non-qualified private 
student loans.  

 Three types of  non-qualified private student loans: (i) 
ineligible students; (ii) ineligible institutions; and (iii) 
ineligible expenses.  



Resources 

 

To learn about federal loans, servicers, balances, etc.: 

nslds.ed.gov 

 

To learn about private student loans: 

Annualcreditreport.com 

 

For student loan repayment/discharge information generally: 

www.studentloanborrowerassistance.org 

 

Treatises: 

National Consumer Law Center 

Morgan King’s Student Loan Dischargeability—with Christine Kingston contributor  

 

List Servs: 

National Consumer Law Center 

CDCBAA! 

http://www.studentloanborrowerassistance.org/
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